X L A&

MESND LR ZDT, AFEICHTLAOTEEIMHICL TB &2,

ZORE, [7A)N] BORZARETER V. 2L, BEvd) HbH—A
DT AN HANO AP R7HOPOHAROFHBNET 2Ly —H£TH 5D, Fhid
T A) A OFEFFORETH 2IFUL, BN RFETL L, #@glxiEs ) &
LTWBHETH BV, LA o, AFIL, HIZ, — AO¥EOM NN %R % 5
DL DTH b,

Frz, REIZBVTE, AREOSEWRFFMLITbON TRV, PROEL
ZHBNCET2H NIyt — %KD 0 TH D, HFICITHAEG AL HIL
TboTnbhb Il ZHEHGHBGH L, T72, HHNL, FADSEAIZDIT TEE V.
B EWAAHRR L CGRIRLZ230TH Y, FA, HIZE ) K THNH
Bl&FAT ) DEZ S TR L7272 TH 5,

EIOFRTORONREIHERPEFT LBV, TOEHEZELT
FERGMEFERIHEREINDL NI DH D, LL, FEadkihLiz7zoi4b

TESERHSNDLZ LA H D, ZNFTRESNTWEDDORIEN SR
THY FIFoNs L)1 iuE, CoREHELILIZERDSHo72L v T LIk
596

&, AREFPEICLZDRO=ZDOOFHNIEDS W TELL Z LI Lz, £,
FHE L, gRy bTORTIUE, BFEEHRTL v, FHNTEEIL, &
BarHw, M2 HIEL WS, TEOABTHL, bHAHA, TOEHIC
KA vy 74 THEPSFHL TW5b, & Eﬁ@%ﬁﬁ%ﬁ%(ﬂméhék
A EDS o THEDORA MRS, K GHIE NS LED EATS §HIE
DFEFNAERG SN T 10 FEOEMRICZ CICENL TR S 2 b DD, TN E7,
FHEE L CHECHPNSEEL IZTA ey T4 THIETH Y, FHAFTICBITA
Fy) T2 EIRT LUMEEI B E RTHETOH D, W ODOETIE, Ff:
@%%&Kiof%%ﬁ@%%?%ﬁ&m%@%%é_t:Lto%_fi,Ek
L E IR THRIE DS o 74 B 2 583 L2 3H B A FNCob - 2 L BB L




TBY, HFEFAOWEEZEBICTL2HNE S AR Fbn s L2 bbb
CEHDD, ZOBHLNT—FIZHN LW E e bFHL TS,

B, FOFEEMRE, BETHL, ABTHL00 ZZHNEL, FOMR
ISR 2 A 2 IS S TEO D LD b, BHEFISSDLWFHRTEI N
I ETHI NS FEPIZHBICIE, LREMERT IELL T 2 FEINER SN
MR LN EEAE XA TN OB DS, ZOFEL FHPERIZHFOMR
PHCEEZ 572 LIERS v, HIBNZE N 2305, FHHEORY o 7-FiED
—HZTTHHDT, FHEN LD LFMELO L) IR L0 2B#ES 5
7ol PR ozl k2 b ED) ETOFREBRRE B L 20 ud %
bz, 5 A, FHIZEIPNTHRITULHRE ) & LTHIERTE L LIER
S, L L, WENTRERFML DY, NGRS N0 o o HEH RIS
LEDOLNDLOEEOSHIY FIFHZ LT,

B2 CHABISEHEOPEL Tz Be RITT &k, BoZw, FEeHso
WELLIL, BEFETELR CHESRFOSTICH Y, TR R LRI ES T
ICHECTE L EIXES v, DUFOHBIOHIZIE, FHE DSR2 B L 22w
THEMEEZMRLI-Z 2B L TRIZLAEN LB E O FiF 5, 57@e
EHEREOHIBNL, FFICEB R EZEN TV 5,

COHPIRFROBEI L), ELVEMEZBI T I LS TELY, INEHA
TELATLNAFENBATL VWS ZEZLATNLEZATH A,

20194E9 A

REPRLERMI T
Jox—=2 LMY —

iv



PART % 5£

.I IEME  Sakata v. Kuni 2

1 Thefacts 2 = Thedecision = 4
3 Discussion © 4 4 The Naganuma sequel = 5

5 Article 9 and judicial careers = 7

5w mzerosx 12

—ZBPEEM  Mitsubishi jushi, K.K. v. Takano 15
1 Thefacts© 15 2 Thereasoning = 18

(5% stosuemeiAmcaRens» — 20

Retbesh B E B D HEEBRHRN 23
Kurokawa v. Chiba ken senkyo kanri iinkai

1 Thefacts 23 = Thedecision = 23
3 Discussion = 24

(ks smmmonx 28

J 2742023 [WER|HEH  Isav. Kono 30

1 Thefacts = 30 2 TheU.S. comparison © 32

3 Protecting fraud? = 35

l R TIANI—REMEFIDD 38

FEmHH AT S ERRIREA  [unnamed parties] 40

1 Thefacts 40 2 Thedecision = 41




3 Discussion « 42

[ 5% smuzontmns ol

g &

EEE M RAGKIEASEM  Kuniv. Goto 54

Introduction © 54 2 Classic examples = 56

3 Municipal administrative guidance © 58

l ﬁ@.&é ARICE T BITBIEEED CBRADEE — 66

il OhHEAESEE  Yoshihara v. Kuni 68

PART
1 Thefacts 68 2 The decision = 69
3 Infectious disease and vaccines © 72
4 Vaccine externalities = 75
5 Government negligence and the disease environment = 78

5 Government negligence and the state of knowledge = 79

7 Incentive effects = 80

l ﬁ# AR TRIEEDOHEE ORH 83

PART 2 ¥ &

AS

8 HSU-VIRAHH (ke OAER
Oshima v. Sakyo zeimusho cho

[e)
m

88

1 Thefacts 88 2 Discrimination © 90
3 Taxincidence = 91

4 Deviations from economic income © 93

viii



5 Administrative costs = 95

e csmmecnsmBmRetey — 96

g RSB o8

K.K. Nihon kogyo ginko sosho shokeinin v. Kojimachi zeimusho cho

1 Thefacts 98

2 Why did the government do this? = 101

s mespmnrBRencs i g — 107

PART il 5 &

CASE
R FREFHE R EEFHIR  [No names given] 110

10
1 Thefacts~ 110 2 Thereasoning = 111
3 The number of victims = 113
4 The politics = 115
5 How mandatory is mandatory? © 118
[ ke wRowres 119
11

¥ 1 3= Kuniv. Ishikawa 122

1 Thefacts 122 2 Guiltand innocence ~ 127
3 Police misbehavior = 128
4 Ethnic profiling = 130 S Police discretion = 132

& Erroneous convictions © 136

[ wa nz-meoms 138

CONTENTS ix



PART B F &

CASE
II a BT —2FEH  Sumitomo fudosan, K.K. v. Senchurii tawaa, K.K. 142

1 Thefacts = 142 2 The decision © 145

3 Discussion = 146

|’ LTRE YT — X EERERE 32 £0EA ——— 153

II 3 ﬁéﬁﬂilﬁﬂiﬁﬁﬁﬁ?%ﬂt [No name given] v. Gakko hojin Nihon daigaku 155

1 Fees at the Arts and Science Departments = 155
= Fees at the Medical Schools « 157

3 U.S. Universities =~ 162

[ e sweomnns e 169

1U  FREsEKES KK Choei v. Kuroki 171

1 Thefacts 171 & The decision © 172

3 Discussion = 172

[ e emnzmorumnn 184

ll 5 B E BS {8 NorthconlI v. Katayama 186

1 Thefacts = 186 2= The decision = 186

3 Discussion ~ 187

[, LS IR OBE EEHRURNEORENEOMET — 192

16 HBTEBAS—FLEHH 194
Taishi kensetsu kogyo, K.K. v. Matsushita denki sangyo, K.K.

1 Thefacts 194 = Thedecision = 194

3 The199%4statute 198 £ Product safety © 200

I' LR BEMEEOENER CHANEE ———————— 204



PART = &

17 T Rw o) — 254 208
Steel Partners Japan Strategic Fund (Offshore), L.P. v. Bull-Dog Sauce Co., Ltd.
1 Thecase 208 2 Thesubstance © 211
3 The American parallel = 214
| RS BB EIRA O 218
1 B UFJ ﬁ’.&?ﬁ'%f# Sumitomo Trust Bank, K.K. v. K.K. UFJ Holdings 220

1 Thefacts = 220 = Thedecision = 223
3 Discussion = 226

|~ LB AFREOKHICET 2 BNOBHELEFENSN — 231

19 T7INI 23y THEM [Apamanshop Derivative Litigation] 233
1 Thefacts = 233 2 The decision ~ 234
3 Dutyofcare 236 4 The underlying dispute = 239
e sxamoms 241
PART 5 @ &
20 SXMCXEM KK Kochi hoso v. Shiota 244
1 Thefacts 244 22 The decision © 245

3 Discussion © 245

|. L mE BERA 257

CONTENTS Xi



fk:"f,/ \1$1¢ Yoshikawa v. Shuhoku Bus, K.K. 262

1 Thefacts = 262 = Employment practice = 263
3 Mandatory retirement © 265
4 Changes to workplace rules = 270
l_ RS BEEERRECRERIOSENEEEE ——— 272

B f F fF  Oshimav. KK Dentsu 275
1 Suicide and overwork = 275 2 Thecase = 279
3 Did Oshima die from overwork? © 280
4 Should courts discourage hard work? « 284
S Should firms sort applicants by mental health? = 285
ek B 288

PART =

CASE
A RERITEM  In re KK. Mitsui Sumitomo Ginko, Fair Trade
23 - Ginto, 292
Commission Recommendation Decision
1 Thecase 292 2= Discussion © 294
|‘ LR B B 301

E l'l' BT IIVEME Kuniv. Idemitsu kosan, and Kuni v. Sekiyu renmei 303

1 Thecase 303 2= Thecontext = 305

3 Government compulsion = 307

s maussenms 310

HEenE 313




PART

it

Sakata v. Kuni ]

13 Saihan keishu 3225 (Sup. Ct. Dec. 16, 1959).

W% 7
(B¥EFI 34 % 125 16 BfIE 13% 135 3225 8)

’| The facts

a. Introduction For several decades after World War 1I,
the US. Air Force operated a base at the site of what is now Showa
Kinen Koen in Tachikawa. From 1950 to 1953, it used the base to
fight the Korean War. During the 1960s, it would use it to fight the
war in Vietnam.

In 1957, the US. Air Force decided to expand its Tachikawa
runway, and supporters of the Japanese left moved to oppose its
plans. For those on left, the time was still one of hope. The Liberal
Democratic Party (LDP) that would dominate the government for
the next half-century had only formed itself two years earlier. Its
opponents on the left could reasonably hope to take control of the
government and restructure the country along socialist lines. After
all, Kruschev had only disclosed Stalin’s atrocities a year before; the
mass murder and starvation under Mao's Great Leap Forward and
Cultural Revolution were yet to come.

In these years of eager anticipation, left-leaning law graduates
joined the courts in large numbers. Many who did so also joined the
judge’s division of the Young Jurists League (Y]JL; the Seinen horitsuka
kyokai) loosely affiliated with the Japan Communist Party (JCP). Of the



judges hired from 1958 to 1969, 28 percent joined the League.

Among the judges on the left, Akio Date would in time
become something of a folk hero. During the 1930s, as a judge in
Manchuria he was said to have released a large number of Chinese
prisoners. By the late 1960s, he had joined the private bar and would
file at least one high-profile suit to let Japanese firms sell militarily

sensitive equipment to mainland China '

b. The District Court "2 In 1957, Date sat on the Tokyo
District Court. There, he heard the case against several rioters
arrested for trying to block the expansion of the Tachikawa runway.
The government prosecuted them for criminal trespass under a
special statute applicable to U.S. military bases. The statute exposed
the protesters to a higher penalty than did the standard trespass
statute.

Date acquitted the defendants. Article 9 of the Constitution
banned military weapons, and the Tachikawa base was nothing if
not military. If the government could not maintain its own military,
neither could it rent military services from the US. by contract. After
all, any such contract made Japan complicit in American military
adventures —— of which the Korean War was but the first example.
Vietnam would soon become the second. Accordingly, the security
agreement with the U.S. was unconstitutional, and if the agreement
violated Article 9 so did any statute designed to facilitate the U.S.
presence under the agreement. Prosecuted under an unconstitutional

statute, the rioters were not guilty.

Y1 1969 Beijing-Shanghai-Japan Industrial Exposition v. Japan, 560 Hanrei jiho 6 (Tokyo
D. Ct. July 8, 1969).
v2 Sakata v. Kuni, 180 Hanrei jiho 2 (Tokyo D. Ct. Mar. 30, 1959).
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2 The decision

From the District Court, the government appealed directly
to the Supreme Court. The Court reversed. It gave several reasons.
First, Japan entered its security agreement with the U.S. to ensure its
own defense, and Article 9 did not ban self-defense. Second, Article
9 banned a Japanese military force, but the U.S. military (even if
under contract to Japan) was not a Japanese military force. Third, the
entire question was politically charged, and courts should avoid such

questions unless the conduct at stake was obviously unconstitutional.

8 Discussion

a. Preliminary observations  The litigation under Article
9 illustrates several basic comparisions between U.S. and Japanese
courts:

(i) Politically motivated litigation occurs in Japan. The point is
obvious to anyone in Japan; it is not always obvious to American
law students.

(ii) Japanese judges try to avoid politically sensitive decisions, and
use some of the same tools as American judges. The “political
question” doctrine is exactly such a tool.

(i) If a trial court decides a case on constitutional grounds, the
losing party may appeal directly to the Supreme Court.

(ivv Prosecutors may appeal an acquittal. Both the U.S. and
Japanese constitutions ban “double jeopardy,” but U.S. courts
interpret the ban to foreclose any appeals from a criminal

acquittal.

b. Framers’ intent.  Japanese judges rarely resort to “framer’s

intent” in constitutional law. In U.S. cases, justices routinely survey



other indices of what the drafters of the Constitution might have
meant. For exactly that reason, for example, they routinely refer to
the Federalist Papers.

The Japanese Supreme Court seldom discusses “framer’s
intent.” In the Sunagawa case, it interprets a document imposed on
the country by the US. military. Yet in doing so, it never asks what
Gen. Douglas MacArthur might have thought when he forced the
Japanese government to adopt Article 9.

To pose the question, of course, is to answer it —— and
demonstrates the preposterousness of Date’s District Court opinion.
MacArthur may or may not have intended to let the Japanese
government maintain a modest force for self-defense. He did not

intend to ban his own military bases.

Z] The Naganuma sequel

a. Case assignment  The Sunagawa and later Article 9
cases illustrate crucial aspects of the Japanese judiciary. Turn to
the 1969 dispute over the Self-Defense Force's (SDF) Nike missile
base in Naganuma, Hokkaido. To build this base, the SDF needed to
redesignate a portion of a national forest. Those on the left opposed
the base, and recruited neighboring farmers to contest the forest’s
redesignation.

The case went to a young (he became a judge in 1959) judge in
the Sapporo District Court named Shigeo Fukushima. The chief judge
on the court was one Kenta Hiraga, and when he discovered that the
case had been assigned to Fukushima, he panicked. Fukushima was a
member of the JCP-affiliated YJL, and the JCP opposed the SDF. By
the terms of its own organizing document, the YJL was committed
to fighting any amendment to the Constitution. Given that the LDP
sought to amend the Constitution to delete Article 9, the Y]JL's

)

uny[ A eleyeg

==

T



=

=

ART

opposition to any amendment implied opposition to any military force
(including the SDF) as well.

Worried what Fukushima might do, Hiraga sent him a memo.
In it, he detailed several legal problems with the plaintiff's claims.
Given that the Sunagawa case concerned the U.S. bases rather than
the SDF, it did not apply straightforwardly. Yet if the “political
question” doctrine suggested that a court should not hold the base
unconstitutional in Sunakawa, it suggested the court should not void
the redesignation of the forest here. Neither was it clear whether the
plaintiffs had “standing” to contest the redesignation. Both factors

would have raised problems for plaintiffs under U.S. law as well.

b. The crisis  Outraged that his chief judge might suggest
how he should decide the case, Fukushima mailed a copy of Hiraga's
memo to his colleagues in the YJL. Those colleagues leaked the memo
to the press, and the press declared itself shocked. The Diet launched
impeachment proceedings against both Hiraga and Fukushima, and
reprimanded both. In turn, the courts’ administrative headquarters
ordered all judges in the YJL to resign their membership.

Fukushima himself held the SDF unconstitutionall® The
High Court reversed, partly for the standing reasons Hiraga had
outlined’* On remand Fukushima again held the SDF unconstitutional
— this time in a long and militant diatribe.® The High Court again

reversed. © and the Supreme Court affirmed the reversal.””

c. The denouement The interest, however, lies in what

¥3 [Unnamed parties], 565 Hanrei jiho 23 (Sapporo D. Ct. Aug. 22, 1969).
¥4 [Unnamed parties], 581 Hanrei jiho 5 (Sapporo High Ct. Jan. 23, 1970).
¥5 [Unnamed parties], 712 Hanrei jiho 24 (Sapporo D. Ct. Sept. 7. 1973).
¥6 [Unnamed parties], 821 Hanrei jiho 21 (Sapporo High Ct. Aug. 5, 1976).

¥7 [Unnamed parties], 36 Saihan minshu 1679 (Sup. Ct. Sept. 9, 1982).



happened to Fukushima and to other judges who held either U.S. bases
or the SDF unconstitutional. After declaring the SDF unconstitutional,
Fukushima first found himself reassigned to Tokyo —— for the simple
reason that the Supreme Court Secretariat (jimusokyoku) moves all
Sapporo (Hokkaido) and Naha (Okinawa) judges back to Tokyo after
their time there. In 1977, the Secretariat sent Fukushima to the
Fukushima Family Court. By 1989, he had spent 12 continuous years

8

. . v . . .
in family courts.® He wrote an essay in a newspaper complaining of

what he consideed mis-treatment, and abruptly quit.

55 Article 9 and judicial careers

Fukushima’'s experience was not unusual: the Secretariat
regularly punished judges who held that either U.S. bases or the SDF
violated Article 9. To investigate this issue, Prof. Eric Rasmusen and
I studied all 47 lower court judges who had published an opinion on
Article 9 by the late 20th century. Of these judges, 5 had held the
bases or the SDF unconstitutional; 42 had held them constitutional’ ®

We then used other aspects of a judge’s background to
predict his likely success within the courts ——to ask whether
judges who held the bases or the SDF unconstitutional did worse in
their careers. More specifically, we ran “tobit regressions” with a
dependent variable equal to the fraction of time during the decade
after the opinion in which the judge held prestigious administrative
appointments. Because smart and hardworking judges have more
successful careers than those who are less bright and industrious, we

included several control variables: (a) whether the judge attended one

¥8 Nihon minshu horitsuka kyokai, ed. 2010. Zen saibankan keireki soran [Career
Data on All Judges]. Tokyo: Nihon minshu horitsuka kyokai, 5th ed. (ZSKS).

Y9 J. Mark Ramseyer & Eric B. Rasmusen, Why Are Japanese Judges so Conservative
in Politically Charged Cases?, 95 Am. Pol. Sci. Rev. 331 (2001).
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of the top national universities (the University of Tokyo or the University
of Kyoto), (b) the estimated number of times he failed the entrance
exam (the shiho shiken) to the Legal Research & Training Institute
(LRTL the shiho kenshu jo), (c¢) whether the Secretariat identified
the judge as particularly promising and started him at the Tokyo
District Court, (d) whether the judge was a member of the YJL, and
(e) the fraction of time the judge spent in prestigious administrative
appointments during the decade before the Article 9 opinion. The
results appear in Table 1.

Preliminarily, note several observations. '° First, judges
who attended either Tokyo or Kyoto University have more successful
careers than other judges. This result appears in a large number

of regressions that Prof. Rasmusen and I report elsewhere. Second,

Y10 These are observations that Prof. Rasmusen, Prof. Frances Rosenbluth, and |
have collectively developed over a long range of publications. See generally J.
Mark Ramseyer & Eric B. Rasmusen, Measuring Judicial Independence: The Political
Economy of Judging in Japan (Chicago: University of Chicago Press, 2003); J. Mark
Ramseyer & Frances McCall Rosenbluth, Japan's Political Marketplace (Cambridge:
Harvard University Press, 1993); J. Mark Ramseyer & Eric B. Rasmusen, Political
Uncertainty's Effect on Judicial Recruitment and Retention: Japan in the 1990s,
35 J. Comp. Econ. 329 (2007); J. Mark Ramseyer & Eric B. Rasmusen, The Case for
Managed Judges: Learning from Japan after the Political Upheaval of 1993, 154
Univ. Penn. L. Rev. 1879 (2006); supra note 9; J. Mark Ramseyer & Eric B. Rasmusen,
Why Is the Japanese Conviction Rate so High?, 30 J. Legal Stud. 53 (2001); J. Mark
Ramseyer & Eric B. Rasmusen, Why the Japanese Taxpayer Always Loses, 72 S. Cal.
L. Rev. 571 (1999); J. Mark Ramseyer & Eric B. Rasmusen, Judicial Independence in
a Civil Law Regime: The Evidence from Japan, 13 J. Law, Econ. & Org. 259 (1997); .
Mark Ramseyer, Who Hangs Whom for What? The Death Penalty in Japan, 4 J. Le-
gal Analysis 365 (2012); J. Mark Ramseyer, Talent Matters: Judicial Productivity and
Speed in Japan, 32 Int'l Rev. Law & Econ. 38 (2012); J. Mark Ramseyer, Do School
Cliques Dominate Japanese Bureaucracies? Evidence from Supreme Court Appoint-
ments, 88 Wash. U. L. Rev. 1681 (2011); J. Mark Ramseyer, Predicting Court Out-
comes through Political Preferences: The Japanese Supreme Court and the Chaos
of 1993, 58 Duke L.J. 1557 (2009); J. Mark Ramseyer, Judicial Independence, in The
New Palgrave Dictionary of Economics and the Law (London: Macmillan, 1998); J.
Mark Ramseyer, The Puzzling (In)dependence of Courts: A Comparative Approach,
23 J. Legal Stud. 721 (1994).



Table 1 Job Quality by Article 9

Dependent variable: Good jobs afterward
Unconstitutional -.397*
Good jobs before 729*
Seniority .019*
Flunks -.018
Elite university .201*
Tokyo D.C. start .231
Opinions/year -.023
YJL .099

*

Notes: regression is tobit. * ——statistically significant at 5 percent level, one-tailed test.
n=50. For details, see J. Mark Ramseyer & Eric B. Rasmusen, Why Are Japanese
Judges so Conservative in Politically Charged Cases?, 95 Am. Pol. Sci. Rev. 331 (2001).

this phenomenon does not reflect any bias within the courts in favor
of elite graduates. As I show elsewhere, instead it is because these
judges accomplish more work. '' Third, judges who pass the entrance
exam to the LRTI most quickly have more successful careers than
others (this result appears in other regressions, but not in Table 1). Note
that an analogous phenomenon appears among the private bar as well:
lawyers who passed the exam most quickly earn higher incomes than
others, 12

Fourth, in other regressions Prof. Rasmusen and I find that
an initial appointment to the Tokyo District Court correlates with
success throughout a judge's career (this result does not appear in Table

1). The Secretariat apparently identifies those judges most likely to

Y11 Ramseyer, Do School Cliques, supra note 10.
¥12 Minoru Nakazato, J. Mark Ramseyer & Eric Rasmusen, The Industrial Organiza-
tion of the Japanese Bar, 7 ). Empirical Legal Stud. 460 (2010).
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succeed and starts them at the Tokyo District Court. For the most
part, these judges do indeed have the most successful careers.

Fifth, judges who were members of the YJL in the 1960s
had less successful careers thereafter. Although the phenomenon
does not appear in Table 1, it appears in a wide variety of regressions
I performed with Prof Rasmusen. These judges spent more time in
provincial branch offices and family courts. They spent less time in
prestigious administrative offices. They climbed the pay scale more
slowly. And they continued to suffer career penalities even as late as
the 1990s.

Turn then to Table 1: to the regressions on those 47
judges who published an opinion regarding Article 9. The negative
coefficient on “Unconstitutional” indicates that those judges who held
either American bases or the SDF unconstitutional spent fewer years
in prestigious administrative posts in the decade after their Article 9
opinion. The effect is statistically significantly different from zero at
the 5 percent level.

The other results are consistent with the effect that Prof.
Rasmusen and I find elsewhere. The positive coefficient on elite
university attendance indicates that Tokyo and Kyoto University
graduates spent more time in prestigious appointments during the
decade after the Article 9 opinion. The coefficient is statistically
significantly different from zero. And the positive coefficient on “Good
Jobs Earlier” indicates that those judges who spent more time in
prestigious posts during the decade before the opinion spent more
years in such posts after the opinion. The effect is again statistically
significant.

The Secretariat punishes judges who take positions that
run contrary to those of the ruling LDP. The point has obvious
consequences for the character of the court. Most obviously, it makes

it less likely that judges will take positions contrary to the LDP.

10



Table 2  Time to sokatsu

Dependent variable: Good jobs afterward
YJL .919*
Tokyo D.C. start -1.383
Flunks .014
Elite university .086

Notes: regression is OLS. * statistically significant at 5 percent level, one-tailed test.
n=501. For details, see J. Mark Ramseyer & Eric B. Rasmusen, Why Are Japanese
Judges so Conservative in Politically Charged Cases?, 95 Am. Pol. Sci. Rev. 331 (2001).

More subtly, this phenomenon implies that LRTI graduates
who share the LDP’s policy preferences will self-select into judicial
careers. Of the judges hired from 1958 to 1969, 28 percent were
members of the communist-affiliated YJL. In Table 2, Prof. Rasmusen
and I asked how long they spent in the courts before reaching “sokatsu”
status. Because that posting correlates with their progress along
the pay scale, it also measures how fast their salary increased. The
coefficient of 0.919 on YJL membership indicates that they reached
that status about one year later than other judges with comparable
credentials.

In turn, this bias against left-leaning judges in judicial
administration will bias the group of LRTI graduates who choose
to join the courts. Put most bluntly, after learning what the courts
do to leftist judges, left-leaning LRTI graduates will have much less
incentive to join the courts. For a communist (or socialist) who takes
his Marxism seriously, a career in the courts is simply not much fun.
If he writes opinions that indulge his far-left preferences, he will spend
his career in provincial branch offices and family courts. Much better
to skip the courts and work in private practice.

Finally, note the structural reason for this effect. The effect

11
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1s distinctly partisan —— but that partisanship follows from the
institutional organization of the courts. First, the Prime Minister
appoints the justices of the Supreme Court. What is more, he appoints
them late enough in life (about age 63 or 64) that they will not change
their political preferences before hitting mandatory retirement at age
70.

Second, the Chief Justice of the Supreme Court supervises
the Secretary General of the Secretariat. Almost always, he himself
worked as Secretary General before joining the Supreme Court. He
knows, in other words, how the Secretariat works.

Third, the Secretary General supervises the judges in the
Secretariat. And the judges in the Secretariat, in turn, monitor the
judges in the lower courts. They evaluate their performance, reward

those they favor, and punish those they oppose.
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